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Even Without the Law, Fiduciary Rule Awareness Remains 
After lengthy delays and attempts to kill the regulation, the Department of Labor’s Fiduciary Rule went in to 
partial effect in June 2017. Now, the fifth circuit court has struck down to the rule, after concluding that the rule 
“overreached” and was “unreasonable.”  While the ruling could end the Fiduciary Rule as law, it cannot erase the 
awareness the DoL raised nor can it stop market forces leading the business towards a more ethical place.  

Fiduciary Rule as Law May Still Exist 

Despite the ruling, attorneys note that the Department of Labor has many ways to respond. First, it could ask the 
Supreme Court to hear the case given that several circuit courts have reviewed the rule and come to different 
conclusions. Second, it could simply ask the fifth circuit court to reconsider its decision, in which all the judges 
would review the rule again. In each of the scenarios, the DoL could request a stay of the latest ruling. Lastly, the 
DoL could let the decision stand and start over on a new rule that addresses concerns the court had.  

The Department of Labor is not the only group looking to implement a fiduciary rule for financial advice either. 
The SEC is currently writing its own version of the DoL’s fiduciary rule. The proposed rule is expected to require 
brokers to provide advice that puts the clients’ interests first while also requiring up front disclosures regarding 
fees, services, and conflicts of interest. The SEC hopes to vote to propose it rule by the end of the second 
quarter of 2018.  

Impacts Extend Beyond the Law 

While the DoL’s Fiduciary Rule as law may be on its last legs, the impact on the industry is not something that 
can just be wiped away. As Vanguard founder John Bogle said in a New York Times op-ed, “the fiduciary rule 
may fade away, but the fiduciary principle is eternal. The arc of investing is long, but it bends toward fiduciary 
duty.” 

Since the original proposal, some of the largest advisor groups in the world have made changes to better serve 
clients. Given the recent ruling can be appealed, these changes are unlikely to be rolled back. Bank of America 
Merrill Lynch (BAC) moved clients from commission-based accounts to fee-based ones.  Fidelity has been 
aggressively pushing fiduciary services for retirement plans. BlackRock (BLK) and JPMorgan Chase (JPM) have 
embraced technology to improve investment decision-making. Morgan Stanley has invested heavily in 
technology firms to improve the products and services it offers wealth-management customers.  

How the Market Can Force Adherence to Fiduciary Service 

Perhaps the most important aspect of the DoL’s fiduciary rule was the awareness it created. Investors now know 
there is a clear difference between suitability and fiduciary advice. The DoL effectively shined a light on the 
failings of investment advice and research and investors are better off for it. Law or not, investors can now force 
the industry to offer a fiduciary level of service by speaking with their wallet (or in this case, investment account).  

When given a choice between firms offering advice that adheres to the suitability standard vs. the fiduciary 
standard, we think it’s logical to assume the fiduciary standard will win out. Why would clients knowingly choose 
advice that may not be in their best interests. As long as Investors can demand this higher level of service, we 
think they probably will. Accordingly, expectations for a fiduciary standard are here to stay long after the DoL law 
is approved or denied. 

Fiduciary Rule Provides a Better Way Forward 

Investors should be able to trust that advisers aren’t overcharging or giving them conflicted investment advice to 
generate more revenues for the firm. The principle behind the fiduciary rule, whether implemented by the DoL, 
the SEC, or another regulatory body, leads to higher quality investment advice. Without a fiduciary level of 
service, advice is likely to be:  

1. Incomplete – doesn’t take into account all information (especially from the footnotes and MD&A) 

2. Conflicted – sell-side research is notoriously conflicted 
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3. Only beneficial to the advisor – under the suitability standard, a broker’s duty is to the broker-dealer 
first, then the client 

4. Unnecessarily expensive to clients – brokers have no incentive to sell lower costs products even if 
they’re better suited for the client and/or perform better 

On the other hand, with a fiduciary level of service, clients receive advice that is: 

1. Comprehensive – considers all relevant data about the client and all publicly available data on 
investments 

2. Objective – unbiased advice using unbiased research 

3. Transparent – clients can see all aspects of the investment process, including the analysis performed 
and the data behind it. 

4. Relevant – investments have a clear connection to the client’s financial goals and the research behind 
advice has a tangible, quantifiable connection to stock or fund performance.  

Can anyone really argue that clients aren’t better off receiving advice that meets these criteria? Certainly, most 
investors believe they deserve this level of care from their advisor, and many probably assume their advisors are 
already required to meet criteria as high as the ones above. 

The SEC and DOL could begin to work together to promote a fiduciary standard of loyalty and care for advisors 
that meets the criteria above. By clearly defining the fiduciary relationship, regulators can reduce uncertainty, 
restore public trust, and alleviate court concerns. 

This article originally published on March 16, 2018. 

Disclosure: David Trainer, Kyle Guske II, and Sam McBride receive no compensation to write about any specific 
stock, sector, style, or theme. 

Follow us on Twitter, Facebook, LinkedIn, and StockTwits for real-time alerts on all our research. 
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New Constructs® – Profile 

How New Constructs Creates Value for Clients 

We find it. You benefit. Cutting-edge technology enables us to scale our forensic accounting 
expertise across 3000+ stocks. We shine a light in the dark corners of SEC filings so our clients 
can make safer, more informed decisions. 

Our stock rating methodology instantly informs you of the quality of the business and the fairness of 
the stock’s valuation. We do the diligence on earnings quality and valuation so you don’t have to. 

 
In-depth risk/reward analysis underpins our ratings. Our rating methodology grades every stock, ETF, 

and mutual fund according to what we believe are the 5 most important criteria for assessing the 
quality of an equity. Each grade reflects the balance of potential risk and reward of buying that 
equity. Our analysis results in the 5 ratings described below. Very Attractive and 
Attractive correspond to a "Buy" rating, Very Dangerous and Dangerous correspond to a "Sell" 
rating, while Neutral corresponds to a "Hold" rating. 

 
QUESTION: Why shouldn’t fund research be as good as stock research? Why should fund investors 

rely on backward-looking price trends? 
ANSWER: They should not. 
 
Don’t judge a fund by its cover. Take a look inside at its holdings and understand the quality of 

earnings and valuation of the stocks it holds. We enable you to choose the best fund based on its 
stock-picking merits so you do not have to rely solely on backward-looking technical metrics.  

 
 The drivers of our forward-looking fund ratings are Portfolio Management (i.e. the aggregated ratings 

of its holdings) and Total Annual Costs. The Total Annual Costs Rating (details here) captures the 
all-in cost of being in a fund over a 3-year holding period, the average period for all fund investors. 

 
Our Philosophy About Research 

Accounting data is not designed for equity investors, but for debt investors. Accounting data must be 
translated into economic earnings to understand the profitability and valuation relevant to equity 
investors. Respected investors (e.g. Adam Smith, Warren Buffett and Ben Graham) have repeatedly 
emphasized that accounting results should not be used to value stocks. Economic earnings are what 
matter because they are: 
 

1. Based on the complete set of financial information available. 
2. Standard for all companies. 
3. A more accurate representation of the true underlying cash flows of the business. 

 

Additional Information 

Incorporated in July 2002, New Constructs is an independent publisher of investment research that 
provides clients with consulting and research services. We specialize in quality-of-earnings, forensic 
accounting and discounted cash flow valuation analyses for all U.S. public companies. We translate 
accounting data from 10Ks into economic financial statements, i.e. NOPAT, Invested Capital, and 
WACC, to create economic earnings models, which are necessary to understand the true profitability 
and valuation of companies. Visit the Free Archive to download samples of our research. New 
Constructs is a BBB accredited business and a member of the Investorside Research Association. 

http://blog.newconstructs.com/
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https://www.newconstructs.com/education/
https://www.newconstructs.com/stock-rating-methodology/
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https://www.newconstructs.com/education/education-close-the-loopholes/education-economic-earnings/
https://www.newconstructs.com/education/education-close-the-loopholes/education-economic-earnings/
http://www.newconstructs.com/
https://www.newconstructs.com/education-net-operating-profit/
https://www.newconstructs.com/education-invested-capital/
https://www.newconstructs.com/education-weighted-avg-cost-capital/
https://www.newconstructs.com/gaap-opinion-versus-economic-fact/
https://www.newconstructs.com/blog/
http://www.bbb.org/nashville/business-reviews/financial-services/new-constructs-in-brentwood-tn-37048565?&language=1
http://www.investorside.org/imain?p=6
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DISCLOSURES  

New Constructs®, LLC (together with any subsidiaries and/or affiliates, “New Constructs”) is an independent organization with no management 
ties to the companies it covers. None of the members of New Constructs’ management team or the management team of any New Constructs’ 
affiliate holds a seat on the Board of Directors of any of the companies New Constructs covers. New Constructs does not perform any 
investment or merchant banking functions and does not operate a trading desk.  
New Constructs’ Stock Ownership Policy prevents any of its employees or managers from engaging in Insider Trading and restricts any trading 
whereby an employee may exploit inside information regarding our stock research. In addition, employees and managers of the company are 
bound by a code of ethics that restricts them from purchasing or selling a security that they know or should have known was under consideration 
for inclusion in a New Constructs report nor may they purchase or sell a security for the first 15 days after New Constructs issues a report on 
that security. 

 

DISCLAIMERS  

The information and opinions presented in this report are provided to you for information purposes only and are not to be used or considered 
as an offer or solicitation of an offer to buy or sell securities or other financial instruments. New Constructs has not taken any steps to ensure 
that the securities referred to in this report are suitable for any particular investor and nothing in this report constitutes investment, legal, 
accounting or tax advice. This report includes general information that does not take into account your individual circumstance, financial 
situation or needs, nor does it represent a personal recommendation to you. The investments or services contained or referred to in this report 
may not be suitable for you and it is recommended that you consult an independent investment advisor if you are in doubt about any such 
investments or investment services. 
Information and opinions presented in this report have been obtained or derived from sources believed by New Constructs to be reliable, but 
New Constructs makes no representation as to their accuracy, authority, usefulness, reliability, timeliness or completeness. New Constructs 
accepts no liability for loss arising from the use of the information presented in this report, and New Constructs makes no warranty as to results 
that may be obtained from the information presented in this report. Past performance should not be taken as an indication or guarantee of 
future performance, and no representation or warranty, express or implied, is made regarding future performance. Information and opinions 
contained in this report reflect a judgment at its original date of publication by New Constructs and are subject to change without notice. New 
Constructs may have issued, and may in the future issue, other reports that are inconsistent with, and reach different conclusions from, the 
information presented in this report. Those reports reflect the different assumptions, views and analytical methods of the analysts who prepared 
them and New Constructs is under no obligation to insure that such other reports are brought to the attention of any recipient of this report.  
New Constructs’ reports are intended for distribution to its professional and institutional investor customers. Recipients who are not 
professionals or institutional investor customers of New Constructs should seek the advice of their independent financial advisor prior to making 
any investment decision or for any necessary explanation of its contents.  
This report is not directed to, or intended for distribution to or use by, any person or entity who is a citizen or resident of or located in any 
locality, state, country or jurisdiction where such distribution, publication, availability or use would be contrary to law or regulation or which 
would be subject New Constructs to any registration or licensing requirement within such jurisdiction.  
This report may provide the addresses of websites. Except to the extent to which the report refers to New Constructs own website material, 
New Constructs has not reviewed the linked site and takes no responsibility for the content therein. Such address or hyperlink (including 
addresses or hyperlinks to New Constructs own website material) is provided solely for your convenience and the information and content of 
the linked site do not in any way form part of this report. Accessing such websites or following such hyperlink through this report shall be at 
your own risk.  
All material in this report is the property of, and under copyright, of New Constructs. None of the contents, nor any copy of it, may be altered in 
any way, copied, or distributed or transmitted to any other party without the prior express written consent of New Constructs. All trademarks, 
service marks and logos used in this report are trademarks or service marks or registered trademarks or service marks of New Constructs. 
Copyright New Constructs, LLC 2003 through the present date. All rights reserved. 
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